PRESENTED:
2013 Renewable Energy Institute

January 28-30, 2013
AT&T Conference Center
Austin, Texas

Issues Unique to Drafting Solar Generating Facility
Ground Leases on Arizona State Trust Land

SPEAKER:
Helen D. Shapiro, Esq.

Author contact information:

HELEN D. SHAPIRO, ESQ.
ASSISTANTATTORNEY GENERAL
NATURAL RESOURCESDIVISION
ARIZONA ATTORNEY GENERAL’S OFFICE
1275WEST WASHINGTON

PHOENIX , ARIZONA 85007

HELEN.SHAPIRO @AZAG .GOV
PHONE: (602)542-7789




TABLE OF CONTENTS

State Trust Land BacCKgrOUNd ...........ooiiiiiiiiiiiiiii i e et e e e e e e et s s s e e e e e e s wmmmmmmmmmmmr s 1
o Location Of State TruSt LANGS. .......ccoiiiiiiiiiiiieee i eerneeeens 1.
e State Trust Land Directives Pursuant to the Enabling ACt. ..........c.oovviviiiiiiiiiiiiiiieeeeeveeeeeeeeee, 1
e Requirement to True Value for Stateust Lands through Sale and Lease..............ccccvvveveeeeeiinnnnns 2
Provisions Unique to Arizona State Trust Land Ground LEASES ......ccceeeevvvevivviiiiiieeeeeeeiiiiineeeeeeeens X
1. Premises Leased As-Is; Due DiligensdResponsibility of Applicant ...........cccccccvviiiiiiiiiiineennnns 3

2. Easements Across Additional State Trlushd Require a Separate Right of Way
Application and Additional PAYMENT............ooiiiiiiiiiiiiiiiei e 4.

3. Statutory Requirement for Rent Increases/Specificity Required in Auction of Rent
INCTBASES ...ttt ettt ettt ettt e e ettt e e et e e e e et e e e e e e e e e eeerrna s 4

4. Rent not Paid on the Original Due Date hasAutomatic 5% Penalty and Interest Rate
CRAIgEA ... —————— 5

5. Lessee Default Cure Perio8tatutorily ReStriCted. .......ccovvviiiiiii e 5
6. Statutory Requirement to Reserve Mineral RIGhLS ............ooviiiiiiiiiii e 6

7. Upon Registration of a Leasehold Mortgagéh the Department, the Leasehold
Mortgagee has Notice of Brult and Cure RIGhTS ..........ooiiiiiiiiiii e 7

8. Boiler Plate State LalRequired ProViSIONS ........c.ccooiiiiiiiiiiiii et e e e 8.
ST 0] = oY SOPPPPPR 9
Appendix A. Copies of Enabling Act andtiste 10 of the Arizona Constitution.............ccccevvvevveeene. A-1

Appendix B. Select Arizona State TrustidsAdministrative Rules Regulating Long Term
COMMEICIAILEASES ...ttt ettt e e e e e s s e e e e e eeeeeeeennnns B-1

Appendix C. Arizona State Trust Land Administrative Rules Regulating Rights-of-Way ..................... C-1
Appendix D. Sample Due Diligence Letter ... D-1
Appendix E. Sample Public AUCtION NOLICE.........ccoooeiiiiiiiie e e E-1

Appendix F. Department AUCION TiMe LINE ........oooiiiiiiiiiiiiieeee e F-1.



Categories of Land Ownership in Arizona

Private

State Trust
BLEM
ForestSenvice

Indian Reservation

Militany

Wildlife Retuge

LocaliorState Parks

#

dther

National Parks

Bl Arizona State
' &l Land Department

A Ths dev oot s Frrse Luraf Dpriowss rusbvu s s-owrwmiss
g gt un i, e P e ks 1 P 1y

o 18 30 &l B 120
e Milys

o vy i Aok dans. L Dk, K11 sy

The above map has been duplicated from the Arizona State Land Department Annual Report 20408i&01
contains the color version, and can be fourfutat//www.land.state.az.us/report.htm

Arizona State Trust Lands

15 ¥ -
VeI

2.

The highlighted areas of the abovemaae the Arizona State trust lands.

3




ISSUES UNIQUE TO DRAFTING SOLAR GENERATING FACILITY GROUND
LEASES ON ARIZONA STATE TRUST LAND

The views and opinions expressed in this article are those of the author and do not necessarily reflect the official
policy or position of either the Office of the Arizona Attorney General or the Arizona State Land Department. This
information is not intended to be exhaustive nor does it cover all legal issues that may arise in the finalization of a
ground lease of Arizona State trust land. The application of legal principles to specific fact situations often requires
a case-by-case review by counsel. Finally, legal analysis and ground lease drafting must be continually updated to
take into consideration changesin laws and court rulings.

STATE TRUST LAND BACKGROUND
Following is a brief summary which provides backgrd as to how State trust lands were created.
. Location of State Trust Lands.

The Territory of Arizona was established on Februaryl383, by an Act of Congress. This Act granted
sections 16 and 36 of each township for the benefit of the Common Schools. Endowment of public lands
for educational purposes was a practice establishethéyNorthwest Ordinance in 1787. The State
Enabling Act, 36 U.S. Stat. 557, passed on Jund 200, (the “Enabling Act”), allowed the territory of
Arizona to prepare for statehood. In addition t® pineviously designated sections of land, the Enabling

Act assigned sections 2 and 32 of each township to be held in trust for the Common Schools. The needs
of other public institutions were considered bgn@ress, and through the Enabling Act, more than two
million additional acres were originally allocated fbeir use. Today, the State of Arizona contains
approximately 9,250,000 acres of State trust larfde Appendix A for a copy ofelevant provisions of

the Enabling Act.)

Criginal Land Endowment Pattern
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The original school section pattern currently exists amlg few locations. About three-quarters of the
school section acreage was relocated through selectiohex@hanges that have consolidated the Trust
lands into large blocks in Pinal, Pima, GrahaGreenlee, and Cochise counties in central and
southeastern Arizona; north and northwest of PhoeniMaricopa and Yavapai counties; and in the
checkerboard railroad grant zone across Mohaveapai, Coconino, Navajo, and Apache countifse
Arizona State trust landsap on preceding page.

. State Trust Land Directives Pursuant to the Enabling Act.

The primary and overriding law providing directives for the management of Arizona State trust land is set
forth in the Enabling Act. As articulated Forest Guardians v. Wells, 201 Ariz. 255, 257, § 2, 34 P.3d
364, 366 (2001):
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